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OPERATING AGREEMENT 
 

OF 
 

VILLAGE TERRACE COMMUNITY ASSOCIATION, LLC 
 

A KENTUCKY LIMITED LIABILITY COMPANY 
 

EFFECTIVE AS OF MAY 5, 2005 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

 
 
 

NOTE:  THE SALE OR TRANSFER OF INTERESTS IN THIS LIMITED LIABILITY 
COMPANY IS SUBJECT TO THE RESTRICTIONS SET FORTH IN ARTICLE X OF 
THIS LIMITED LIABILITY COMPANY AGREEMENT. 
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This Operating Agreement is made and entered into as of May 5, 2005, by and between 

the Members and the Company, whose signatures appear on the signature page hereof. 
 

RECITALS: 
 

WHEREAS, the Articles of Organization for VILLAGE TERRACE COMMUNITY 
ASSOCIATION, LLC, were filed with the Secretary of Commonwealth of Kentucky on May 2, 
2005, by the Developer for the purpose of creating the Company to own, manage and maintain 
the Common Areas and pay and manage Common Expenses and to act as the commercial 
owners association and enforce the restrictions and covenants known as the Village Terrace 
Community Commercial Declaration of Covenants, Conditions and Restrictions and Reservation 
of Easements and Declaration for Commercial Association of record with the Boone County 
Clerks office as of May 23, 2005. 

 
The Members wish to enter into this Operating Agreement.  
 
The Members agree as follows: 
 

DEFINITIONS 
 

The following terms used in this Operating Agreement shall have the following meanings 
(unless otherwise expressly provided herein); 

 
(a)  The "Act" shall mean the Kentucky Limited Liability Company Act at KRS 

Chapter 275.  
 

  (b) "Articles of Organization" shall mean the Articles of Organization of 
VILLAGE TERRACE COMMUNITY ASSOCIATION, LLC, as filed with the Secretary of 
Commonwealth of Kentucky as the same may be amended from time to time. 
 
  (c) “Board,” “Board of Trustees” and “Board of Directors” shall mean the Board 
of Directors of the Company which shall serve as the Manager as provided in Article V of this 
Operating Agreement.  References to the Board of Directors shall be also mean and include the 
Manager. 
 
   (d) "Capital Account" as of any given date shall mean the Capital Contribution to 
the Company by a Member as adjusted up to the date in question pursuant to Article VIII. 
 

(e)  "Capital Contribution" shall mean any contribution to the capital of the 
Company in cash, property or services by a Member whenever made.   

 
(f) "Initial Capital Contribution" shall mean the initial contribution to the capital 

of the Company pursuant to this Operating Agreement. 
 
(g)  "Capital Interest"  shall mean the proportion that a Member's positive Capital 
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Account bears to the aggregate positive Capital Accounts of all Members whose Capital 
Accounts have positive balances as may be adjusted from time to time. 
 

(h)  "Code" shall mean the Internal Revenue Code of 1986 or corresponding 
provisions of subsequent superseding federal revenue laws and the Treasury Regulations 
promulgated thereunder. 

 
(i) "Company" shall refer to VILLAGE TERRACE COMMUNITY 

ASSOCIATION, LLC. 
 

(j) “Common Areas” shall mean and refer to all real property, or any interest therein 
(including greenbelt or landscape easements, easements for utilities, and easements for surface 
water collection and retention), together with improvements located thereon, for the common 
use, benefit and enjoyment of all of the Members of the Association.  The “Common Areas” 
shall also include any areas that have been specifically designated by the Declarant on a recorded 
plat as “Common Areas.”  Without limiting the generality of the foregoing, the Common Areas 
shall include: (i) the undedicated portion of any roadway or street, if any, (including but not 
limited to any service drive) conveyed to the Company; (ii) the landscape area along U. S. 42; 
the passive park, sign area and medians as shown on the Concept Development Plan; and (iii) all 
improvements and facilities located on the Common Areas (such as, but not limited to, utility 
lines and facilities, sprinkler systems, signage and entrance walls) which shall be devoted to the 
common use and benefit of the Members of the Company. 

 
(k) “Common Expenses” shall mean and refer to all expenses (including reasonable 

reserves) incurred by the Company in connection with its ownership, maintenance and other 
obligations set forth herein. 
 

(l) “Declarant” shall mean and refer to  Terrace Development Company, LLC, a 
Kentucky Limited Liability Company, and its successors and assigns. 
 

(m) “Declarations” shall mean and refer to the restrictions and covenants known as 
the Village Terrace Community Commercial Declaration of Covenants, Conditions and 
Restrictions and Reservation of Easements and Declaration for Commercial Association of 
record with the Boone County Clerks office as of May 23, 2005. 

 
  (n) "Deficit Capital Account" shall mean with respect to any Member, the deficit 
balance, if any, in such Member's Capital Account determined in accordance with Other 
Comprehensive Basis of Accounting and the Code. 
 
  (o) "Depreciation" means, for each fiscal year, an amount equal to the depreciation, 
amortization, or other cost recovery deduction allowable with respect to an asset for such fiscal 
year, except that if the Gross Asset Value of an asset differs from its adjusted basis for federal 
income tax purposes at the beginning of such fiscal year, Depreciation shall be an amount which 
bears the same ratio to such beginning Gross Asset Value as the federal income tax depreciation, 
amortization, or other cost recovery deduction for such fiscal year bears to such beginning 
adjusted tax basis; provided, however, that if the adjusted basis for federal income tax purposes 



4 

of an asset at the beginning of such fiscal year is zero, Depreciation shall be determined with 
reference to such beginning Gross Asset Value using any reasonable method selected by the 
Manager(s). 
 

(p)  "Distributable Cash" means all cash, revenues and funds received by the 
Company, less the sum of the following to the extent paid or set aside by the Company:  (i) all 
principal and interest payments on indebtedness of the Company and all other sums paid to 
lenders; (ii) all cash expenditures incurred incident to the normal operation of the Company's 
business; (iii) such Reserves as the Managers deem reasonably necessary to the proper operation 
of the Company's business. 

 
  (q) "Economic Interest" shall mean a Member's or Economic Interest Owner's share 
of one or more of the Company's Net Profits, Net Losses and distributions of the Company's 
assets pursuant to this Operating Agreement and the Act, but shall not include any right to 
participate in the management or affairs of the Company, including, the right to vote on, consent 
to or otherwise participate in any decision of the Members or Managers. 
 

(r)  "Economic Interest Owner" shall mean the owner of an Economic Interest who 
is not a Member. 

 
  (s) "Entity" shall mean any general partnership, limited partnership, limited liability 
company, corporation, joint venture, trust, business trust, cooperative or association or any 
foreign trust or foreign business organization. 
 

(t)  "Event of Disassociation" shall mean sale or transfer of the Lot owned by a 
Member or the assignment by a Member of such Member’s Interest following which the assignee 
of such interests becomes a Member pursuant to Section 10.4.  No Member shall have the right 
to withdrawal and no Member may be removed or expelled as a Member. 

 
  (u) "Fiscal Year" shall mean the Company's fiscal year, which shall be January 1 to 
December 31. 
 

(v)  "Former Member" shall mean a member whose actions, conduct or status has 
resulted in an Event of Disassociation, and therefore such Person is no longer a Member. 

 
(w)  "Gross Asset Value" means, with respect to any asset, the asset's adjusted basis 

for federal income tax purposes, except as follows: 
 

    (i) The initial Gross Asset Value of any asset contributed by a Member to the 
Company shall be the gross fair market value of such asset, as determined by the contributing 
Member and the Manager(s), provided that the initial Gross Asset Values of the assets 
contributed to the Company pursuant to Section 8.1 hereof shall be hereof shall be maintained by 
the Company’s accountant, and provided further that, if the contributing Member is a Manager, 
the determination of the fair market value of any other contributed asset shall require the consent 
of the other Members owning a Majority Interest (determined without regard to the Capital 
Account of such contributing Member); 
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(ii)  The Gross Asset Values of all Company assets shall be adjusted to equal 

their respective gross fair market values, as determined by the Manager(s) as of the following 
times:  (a) the acquisition of an additional interest by any new or existing Member in exchange 
for more than a de minimis contribution of property (including money); (b) the distribution by 
the Company to a Member of more than a de minimis amount of property as consideration for a 
Membership Interest or Economic Interest; and (c) the liquidation of the Company within the 
meaning of the Code:  provided, however, that adjustments pursuant to clauses (a) and (b) above 
shall be made only if the Manager(s) reasonably determine(s) in accordance with OCBOA that 
such adjustments are necessary or appropriate to reflect the relative economic interests of the 
Members in the Company; 

 
    (iii) The Gross Asset Value of any Company asset distributed to any Member 
shall be adjusted to equal the gross fair market value of such asset on the date of distribution as 
determined by the distributee and the Manager(s), provided that, if the distributee is a Manager, 
the determination of the fair market value of the distributed asset shall require the consent of the 
other Members owning a Majority Interest (determined without regard to the Capital Account of 
the distributee Member); and 
 
    (iv) The Gross Asset Values of Company assets shall be increased (or 
decreased) to reflect any adjustments to the adjusted basis of such assets pursuant to OCBOA 
and the Code, but only to the extent that such adjustments are taken into account in determining 
Capital Accounts pursuant to the Code; provided, however, that Gross Asset Values shall not be 
adjusted pursuant to this definition to the extent the Manager(s) determine(s) that an adjustment 
pursuant to subparagraph (ii) of this definition is necessary or appropriate in connection with a 
transaction that would otherwise result in an adjustment pursuant to this subparagraph (iv). 
 
If the Gross Asset Value of an asset has been determined or adjusted pursuant to subparagraph 
(i), (ii) or (iv) of this definition, then such Gross Asset Value shall thereafter be adjusted by the 
Depreciation taken into account with respect to such asset for purposes of computing Net Profits 
and Net Losses. 
 
  (x) Lot shall mean and refer to any plat of land shown upon any recorded subdivision 
plat of the real property described in paragraph 2.1 of the Declarations, and such additions 
thereto as may hereafter be annexed pursuant to Section 2.3 of the Declarations. 
 
  (y) "Majority Interest" shall mean one or more Membership Interests of Members 
which taken together exceed fifty-one percent (51%) of the aggregate of all Membership 
Interests. 
 

(z) "Majority in Interest" shall mean a Majority Interest and more than 50% in 
number of the Members. 

 
(aa) "Manager" shall mean the Board of Directors elected from time to time in 

accordance with the Article V of this Operating Agreement.  The Board of Directors shall be 
permitted to delegate responsibilities to committees of the Board of Directors or the Officers as 
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specified in this Operating Agreement and the Declarations.  References to the Manager shall be 
also mean and include the Board of Directors.  References to the Manager in the singular or as 
him, her, it, itself, or other like references shall also, where the context so requires, be deemed to 
include the plural or the masculine, feminine or neuter reference, as the case may be. 

 
  (bb) "Member" shall mean and refer to each Person who is an Owner under the 
Declarations owning fee simple title to one or more of the Lots and each of the parties who may 
hereafter acquire a Lot.  If a Person is a Member immediately prior to the purchase or other 
acquisition by such Person of an Economic Interest, such Person shall have all the rights of a 
Member with respect to such purchased or otherwise acquired Membership Interest or Economic 
Interest, as the case may be. 
 
  (cc) "Membership Interest" shall mean a Member's entire interest, quantified in 
Units, in the Company including such Member's Economic Interest and such other rights and 
privileges that the Member may enjoy by being a Member, as identified in Article IV and as 
changed from time to time by the vote of the members owning a Majority Interest.  The total 
Membership Interests of a Member are based upon the amount of acreage of each Lot subject to 
the Declarations owned by the Member.   
 

Members’ Membership Interests shall be subject to the following voting restrictions:  
Subject to the restrictions and limitations set forth in the Declarations, each Member shall be 
entitled to one vote or fraction of a vote for each acre or fraction of an acre of Property in which 
it holds fee simple title.  When more than one person holds such interest or interests in any Lot, 
they shall nominate one person to cast the vote(s) for such Lot as they, among themselves, 
determine.  The total number of votes with respect to any Lot shall not exceed the total acreage 
of such Lot, except as provided in the following sentence.  There shall be fractional voting and 
all such fractions shall be rounded off to the nearest one-tenth (.1) of an acre.  The votes for any 
Lot cannot be divided for any issue and must be voted as a whole.  Except where otherwise 
required herein or by law, the affirmative vote of the Owners of a majority of acres represented 
at any meeting of the members duly called and at which a quorum is present, shall be binding 
upon the members. 
 
  (dd) "Net Profits" and "Net Losses" shall mean for each taxable year of the 
Company an amount equal to the Company's net taxable income or loss for such year as 
determined for federal income tax purposes (including separately stated items) in accordance 
with OCBOA and the Code. 
 
  (ee) "Operating Agreement" shall mean this Operating Agreement as originally 
executed and as amended from time to time. 
 

(ff)  “Other Comprehensive Bases of Accounting (OCBOA)”  Any one of the 
following basis for accounting that is not Other Comprehensive Basis of Accounting, as issued 
from time to time in the Statement  on Standards for Accounting and Review Services issued by 
the Accounting and Review Services Committee of the AICPA:  

 
(i)  A basis of accounting that an entity uses to comply with the requirements 
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or financial reporting provisions of a governmental regulatory agency to whose 
jurisdiction the entity is subject; 

 
(ii)  A basis of accounting that an entity uses or expects to use to file its 

income tax return for the period covered by the financial statements;  
 
(iii)  The cash receipts and disbursements basis of accounting, and 

modifications of the cash basis having substantial support, such as recording depreciation on 
fixed assets or accruing income taxes; or 

 
(iv)  A definite set of criteria having substantial support that is applied to all 

material items appearing in financial statements (such as the price level basis of accounting).  
 

  (gg) "Person" shall mean any individual or Entity, and the heirs, executors, 
administrators, legal representatives, successors, and assigns of such "Person" where the context 
so permits. 
 

(hh)  "Reserves" shall mean, with respect to any fiscal period, funds set aside or 
amounts allocated during such period to reserves which shall be maintained in amounts deemed 
sufficient by the Managers for working capital and to pay taxes, insurance, debt service or other 
costs or expenses incident to the ownership or operation of the Company's business. 

 
(ii)  "Treasury Regulations" shall include proposed, temporary and final regulations 

promulgated under the Code in effect as of the date of filing the Articles of Organization and the 
corresponding sections of any regulations subsequently issued that amend or supersede such 
regulations. 

 
  (jj)  "Unit"  shall mean the basic standard of quantity of measure of Member's 
Membership Interest in the Company. 
 
 

ARTICLE II 
 

FORMATION OF COMPANY 
 

2.1 Formation.  On May 2, 2005 the Company was organized as a Kentucky Limited 
Liability Company by the execution and deliverance of Articles of Organization to the Kentucky 
Secretary of State in accordance with and pursuant to the Act.  

 
2.2 Name.  The name of the Company is VILLAGE TERRACE COMMUNITY 

ASSOCIATION, LLC. 
 
2.3 Principal Place of Business.  The principal place of business of the Company 

within the Commonwealth of Kentucky shall be 40 W. Pike Street, Covington, Kentucky.  The 
Company may locate its places of business and registered office at any other place or places as 
the Manager or Managers may from time to time deem advisable. 
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2.4 Registered Office and Registered Agent.  The Company's initial registered 

office shall be at the office of its registered agent at 40 W. Pike Street, Covington, Kentucky 
41011 and the name of its initial registered agent at such address shall be ASWD SERVICE 
COMPANY, LLC.  The registered office and registered agent may be changed from time to 
time by filing the address of the new registered office and/or the name of the new registered 
agent with the Kentucky Secretary of State pursuant to the Act. 

 
2.5 Duration.  The Company shall commence as of the date of filing of the Articles 

of Organization and shall continue until dissolution in accordance with either the provisions of 
Article XII of this Operating Agreement or the Act. 

 
ARTICLE III 

 
BUSINESS OF COMPANY 

 
3.1 Permitted Businesses.  The business of the Company shall be: 
 

    3.1.1 The exclusive business of the Company shall be to own, manage and 
maintain the Common Areas and pay Common Expenses of the Company in accordance with the 
Declarations and to enforce the restrictions and provisions of the Declarations. 
 
  3.1.2 To accomplish any lawful business necessary to carry out the purposes 
identified in paragraph 3.1(a) above, or which shall at any time appear conducive to or expedient 
for the protection or benefit of the Company and its assets; 

 
   3.1.3 To exercise all other powers necessary to, or reasonably connected with, 
the Company's business which may be legally exercised by limited liability companies under the 
Act; and 
 
   3.1.4 To engage in all activities necessary, customary, convenient, or incident to 
any of the foregoing. 
 

ARTICLE IV 
 

NAMES, ADDRESSES AND MEMBERSHIP INTERESTS OF MEMBERS 
 

The names, addresses and respective Membership Interests (in Units) of the Members are as 
follows: 
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NAME   MEMBERSHIP    INTEREST 
    ADDRESS    (IN UNITS) 
 
TERRACE    467 Erlanger Road 
DEVELOPMENT   Erlanger, Kentucky   100 
COMPANY, LLC 
 
All changes to this Article IV shall be set forth in attached Exhibit 4.1. 
 

ARTICLE V 
 

MANAGEMENT OF THE COMPANY 
 

5.1 Management.  The business and affairs of the Company shall be managed by its 
Manager.  The Company’s Manager shall be the Board of Directors.  The Manager shall direct, 
manage and control the business of the Company to the best of its ability.  Except for situations 
in which the approval of the Members is expressly required by this Operating Agreement or by 
non-waivable provisions of applicable law, the Manager shall have full and complete authority, 
power and discretion to manage and control the business, affairs and properties of the Company, 
to make all decisions regarding those matters and to perform any and all other acts or activities 
customary or incident to the management of the Company's business.  The entire Board of 
Directors shall constitute the Manager and no action of the Manager shall be valid unless it is 
approved and authorized by the Board of Directors as provided herein.  No single member of the 
Board shall have authority to act unless authorized by the Board of Directors. 

 
5.2 Number, Tenure and Qualifications of the Board of Directors.  The Board of 

Directors shall consist of three (3) Directors.  All  three (3) Directors shall be appointed initially 
by the Developer to hold office at the pleasure of the Developer until the sum of the acreage 
conveyed by the Developer exceeds  sixty percent (60%) of the total acreage of the property 
described in Exhibit “A” of the Declarations (the “60% Benchmark”).  Following the attainment 
of the 60% Benchmark, and so long as the sum of the acreage conveyed by the Developer is less 
than ninety percent (90%) of the total acreage of the property described in Exhibit “A” of the 
Declarations (the “90% Benchmark”), the Developer will appoint two (2) of the Directors and 
the other Director will be elected by the Members from among themselves.  Following the 
attainment of the 90% Benchmark and so long as the sum of the acreage conveyed by the 
Developer is less than one hundred (100%) of the total acreage of the property described in 
Exhibit “A” of the Declarations (the “100% Benchmark”), the Developer will appoint one (1) of 
the Directors and the other two (2) Directors will be elected by the Members from among 
themselves.  Following attainment of the 100% Benchmark, all Directors will be elected by the 
Members from among themselves.  The Developer shall be deemed to have relinquished control 
of the Board on the date of the first annual election occurring after attainment of the 90% 
Benchmark.  In the event the sum of the acreage percentage(s) conveyed by the Developer 
exceeds the referenced limits (i.e., 60%, 90%, 100%) during a period between annual meetings, 
the Director(s) appointed by the Developer shall remain on the Board until the next annual 
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meeting of the Members when such Director(s) seat(s) shall be filled by the vote of the 
Members.  The Developer, at its sole and absolute discretion, may increase the number of 
Directors elected by the Members from among themselves and decrease the number of Directors 
appointed by the Developer beyond that provided for above.  In no event shall the Developer 
decrease the number of Directors elected by the Members from among themselves and increase 
the number of Directors appointed by the Developer beyond that provided for above. 

 
  So long as the Developer shall have the right to appoint all three (3) Directors to 
the Board in accordance with Section 5.2(b), Directors need not be members of the Association.  
Thereafter, all Directors shall be members of the Association or agents of members of the 
Association.  After attainment of the 60% Benchmark, elections shall be held as set forth herein.  
Election shall be by plurality vote.  The term of the Directors so elected or appointed at each 
annual election shall be for one (1) year expiring at the next annual election following their 
election, and thereafter until their successors are duly elected and qualified, or until removal 
from office with or without cause by the affirmative vote of a majority of the voting Members 
which elected them.  In no event can a Director appointed by the Developer be removed except 
by the action of the Developer.  Any Director appointed by the Developer shall serve at the 
pleasure of the Developer, and may be removed from office, and a successor Director may be 
appointed, at any time by the Developer.  At no time shall there be more than a total of three (3) 
Directors of the Association. 
 

 Disqualification:  Members who have failed to make payments of any sums due to 
the Company, or failed to observe any requirements of the Design Review Committee (as 
defined in Section 9.1(b) of the Declarations), shall not be entitled to vote for Directors or as a 
Director until such payment has been made or such performance has been completed. 
 

5.3 Meetings of the Board of Directors.  The Board of Directors shall meet at such 
times and places as shall be determined by a majority of the Board of Directors, but at least one 
(1) such meeting shall be held each year commencing with 2005.  Special Meetings of the Board 
of Directors may be held at any time upon call by the President or two (2) members of the Board 
of Directors.  Written notice of the time and place of such meeting shall be given to each 
member of the Board of Directors either by personal delivery or by mail, telegram, facsimile, 
electronic mail or telephone at least three (3) days before the meeting, which notice shall specify 
the purposes of the meeting.  Attendance of any member of the Board of Directors at any such 
meeting without protesting, prior to or at the commencement of the meeting, the lack of proper 
notice, shall be deemed to be a waiver by him of notice of such meeting and such notice may be 
waived in writing either before or after the holding of such meeting by a member of the Board of 
Directors, which writing shall be filed with or entered upon the records of the meeting.  Unless 
otherwise indicated in the notice thereof, any business may be transacted at any meeting. 

 
5.4 Quorum, Adjournment and Manner of Acting.  A quorum of the Board of 

Directors shall consist of a majority of the members of the Board of Directors then in office; 
provided that a majority of the members of the Board of Directors present at a meeting duly held, 
whether or not a quorum is present, may adjourn such meeting from time to time.  If any meeting 
is adjourned, notice of such adjournment need not be given if the time and place to which such 
meeting is adjourned or fixed is announced at such meeting.  At each meeting of the Board of 



11 

Directors at which a quorum is present, all questions and business shall be determined by a 
majority vote of those present and qualified to vote, except as may be otherwise expressly 
provided in the Declarations or this Operating Agreement.  The Board of Directors may also act 
through execution of a unanimous written action statement. 

 
5.5 Officers.  The officers of the Company shall be a President, a Vice President, a 

Secretary and a Treasurer, and such other officers as the Board may, from time to time, by 
resolution, designate and authorize to conduct various acts on behalf of the Company. Any two 
(2) or more offices may be held by the same person except the offices of President and Secretary.  
The officers shall be elected and appointed by the Board of Directors at the annual regular 
meeting of the Board of Directors.  All officers shall be Members or representatives of Members, 
except that officers representing the Developer until the 100% Benchmarks are not required to be 
members or representatives of Members.  The officers shall hold office for a term of one (1) year 
or until their successors are elected, except in the case of resignation, removal from office or 
death.  The Board may remove any officer at any time with or without cause by a majority vote 
of the Board of Directors then in office. 

 
  5.5 Certain Powers of Manager. 
 
   5.5.1 Without limiting the generality of Section 5.1, the Manager (or any officer 
if authorized by the Board of Directors), shall, subject to the restrictions contained in Section 5.6, 
have power and authority, on behalf of the Company: 
 
   5.3.1.1  To acquire property from any Person as the Manager may 
determine.  The fact that a Manager or a Member is directly or indirectly affiliated or connected 
with any such Person shall not prohibit the Manager from dealing with that Person;   
 

5.3.1.2   To borrow money for the Company from banks, other lending 
institutions, the Managers, Members, or affiliates of the Manager or Members in any amount 
without the consent of the Members, on such terms as the Manager deems appropriate, subject to 
the provisions of Section 13.17 of this Agreement and in connection therewith, to hypothecate, 
encumber and grant security interests in the assets of the Company to secure repayment of the 
borrowed sums.  No debt shall be contracted or liability incurred by or on behalf of the Company 
except by the Manager, or to the extent permitted under the Act, by agents or employees of the 
Company expressly authorized to contract such debt or incur such liability by the Manager; 

 
     5.3.1.2 To purchase liability and other insurance to protect the Company's 
property and business; 
 

5.3.1.3  To hold and own any Company real and personal properties in the 
name of the Company; 
 
    5.3.1.6 To execute on behalf of the Company all instruments and 
documents, including, without limitation, checks; drafts; notes and other negotiable instruments; 
mortgages or deeds of trust; security agreements; financing statements; documents providing for 
the acquisition, mortgage or disposition of the Company's property; assignments; bills of sale; 
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leases; partnership agreements, operating agreements of other limited liability companies; and 
any other instruments or documents necessary, in the opinion of the Managers, to the business of 
the Company;  
 
     5.3.1.7 To employ accountants, legal counsel, managing agents, 
management companies or other experts to perform services for the Company and to compensate 
them from Company funds; 
 
   5.3.1.7  To enter into any and all other agreements on behalf of the 
Company, with any other Person for any purpose, in such forms as the Manager may approve 
which is consistent with the purpose of the Company and the Declarations; and 
 

5.3.1.8 To do and perform all other acts as may be necessary or 
appropriate to the conduct of the Company's purpose and the Declarations’ intent. 

 
Unless authorized to do so by this Operating Agreement or by the Manager of the 

Company, no attorney-in-fact, officer, employee or other agent of the Company shall have any 
power or authority to bind the Company in any way, to pledge its credit or to render it liable 
pecuniarily for any purpose.  No Member shall have any power or authority to bind the Company 
unless the Member has been authorized by the Manager to act as an agent of the Company in 
accordance with the previous sentence. 

 
5.4 Restrictions on Authority of the Manager(s). 
 

   5.4.1 The Manager shall not have the authority to, and covenants and agrees that 
it shall not, do any of the following acts unless such acts are consistent with the Declarations and 
the consent of a Majority Interest of the Members: 
 

5.4.1.1  Cause or permit the Company to engage in any 
activity that is not consistent with the purposes of the Company as set forth in Section 3.1 hereof; 

 
     5.4.1.2 Knowingly do any act in contravention of this 

Operating Agreement or the Declarations; 
 
    5.4.1.3  Knowingly do any act which would make it 

impossible to fulfill the purpose of the Company, except as otherwise provided in this Operating 
Agreement; 

   
5.4.1.4 Possess property, or assign rights in specific property, for other than a 

Company purpose; 
  
5.1.4.5  Knowingly perform any act that would cause the Company to conduct 

business in a state which has neither enacted legislation which permits limited liability 
companies to organize in such state nor permits the Company to register to do business in such 
state as a foreign limited liability company; 
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5.1.4.6 Cause the Company to voluntarily take any action that would cause a 
bankruptcy of the Company; 

 
5.1.4.7 Cause the Company to acquire any equity or debt securities of any 

Member or any of its Affiliates, or otherwise make loans to any Member or any of its Affiliates; 
   
5.1.4.8 Cause a significant change in the nature of the Company's purpose; 
 
5.1.4.9 Cause the Company to admit any additional Members other than pursuant 

to Article XI hereof; 
 

 5.5  Standard of Care.  The Manager (which shall include each member of the Board 
of Directors and each officer of the Company) shall perform his duties as Manager in good faith, 
in a manner he reasonably believe to be in the best interests his of the Company, and with such 
care as an ordinarily prudent person in a like position would use under similar circumstances.  A 
Manager who so performs the duties as Manager shall not have any liability by reason of being 
or having been a Manager of the Company.  The Manager does not, in any way, guarantee the 
return of the Members' Capital Contributions or a profit for the Members from the operations of 
the Company.  The Manager shall not be liable to the Company or to any Member for any loss or 
damage sustained by the Company or any Member, unless the loss or damage shall have been the 
result of fraud, deceit, gross negligence, willful misconduct, breach of this Agreement or a 
wrongful taking by the Manager.  In performing his duties, a Manager shall be entitled to rely 
upon such information, opinions, reports, or statements, including financial statements or other 
financial data, presented or prepared by (1) any of the Company's other Managers or employees 
who such Manager reasonably believes are reliable and competent in the matters prepared or 
presented, or (2) any other Person, including without limitation lawyers or accountants, as to 
matters which such Manager reasonably believes are within such Person's professional or expert 
competence. 
 
 5.6 Limitation of Liability.  A Manager (which shall include each member of the 
Board of Directors and each officer of the Company) shall not be personally liable to the 
Company in monetary damages for breach of a duty to the Company unless it is proved by clear 
and convincing evidence in a court of competent jurisdiction that his or her action or failure to 
act (1) was not in good faith, (2) was undertaken with deliberate intent to cause injury to the 
Company or undertaken with reckless disregard for the best interests of the Company, (3) 
resulted in an improper personal benefit to such Manager or any of his or her Affiliates at the 
expense of the Company, (4) constituted fraud or deceit, or (5) was a knowing violation of law. 
 
 5.7 Indemnification.   
 
  5.7.1  The Company shall indemnify any person who was or is a party or is 
threatened to be made a party to any threatened, pending or completed action, suit or proceeding, 
whether civil, criminal, administrative or investigative, (other than an action by or in the right of 
the Company) by reason of the fact that he or she is or was a Member, Manager, officer, 
employee or agent of the Company, or is or was serving at the request of the Company as a 
director, officer, partner, trustee, manager, employee or agent of another corporation, 
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partnership, limited liability company, joint venture, trust or other enterprise, against expenses 
(including attorneys' fees), judgments, fines and amounts paid in settlement actually and 
reasonably incurred by him or her in connection with such action, suit or proceeding if he or she 
acted in good faith and in a manner he or she reasonably believed to be in or not opposed to the 
best interests of the Company, and, with respect to any criminal action or proceeding, had no 
reasonable cause to believe his or her conduct was unlawful.  The termination of any action, suit 
or proceeding by judgment, order, settlement, conviction, or upon a plea of nolo contendere or 
its equivalent, shall not, of itself, create a presumption that the person did not act in good faith 
and in a manner which he or she reasonably believed to be in or not opposed to the best interests 
of the Company, and, with respect to any criminal action or proceeding, had reasonable cause to 
believe that his or her conduct was unlawful. 
 
  5.7.2 The Company shall indemnify any person who was or is a party or is 
threatened to be made a party to any threatened, pending or completed action or suit by or in the 
right of the Company to procure a judgment in its favor by reason of the fact that he or she is or 
was a Member, Manager, partner, employee or agent of the Company, or is or was serving at the 
request of the Company as a director, partner, trustee, member, manager, employee or agent of 
another corporation, partnership, limited liability company, joint venture, trust or other enterprise 
against expenses (including attorneys' fees) actually and reasonably incurred by him or her in 
connection with the defense or settlement of such action or suit if he or she acted in good faith 
and in a manner he or she reasonably believed to be in or not opposed to the best interests of the 
Company. 
 
  5.7.3 Expenses (including attorneys' fees) incurred by a Member, Manager in 
defending any civil, criminal, administrative, or investigative action, suit or proceeding shall be 
paid by the Company in advance of the final disposition of such action, suit or proceeding upon 
receipt of an undertaking by or on behalf of such Member, Manager to repay such amount if it 
shall ultimately be determined that he or she is not entitled to be indemnified by the Company as 
authorized in this Section.  Such expenses (including attorneys' fees) incurred by other 
employees and agents may be so paid upon such terms and conditions, if any, as the Members 
deem appropriate. 
 
  5.7.4 The indemnification and advancement of expenses provided by, or granted 
pursuant to, the other subsections of this Section 5.7 shall not be deemed exclusive of any other 
rights to which those seeking indemnification or advancement of expenses may be entitled under 
any law, agreement, vote of Members, Managers, or otherwise, both as to action in his or her 
official capacity and as to action in another capacity while holding such office. 
 
  5.7.5 The Company shall have power to purchase and maintain insurance on 
behalf of any person who is or was a Member, Manager, employee or agent of the Company, or 
is or was serving at the request of the Company as a director, trustee, Member, manager, partner, 
employee or agent of another corporation, partnership, limited liability company, joint venture, 
trust or other enterprise against any liability asserted against him or her and incurred by him or 
her in any such capacity, or arising out of his or her status as such, whether or not the Company 
would have the power to indemnify him or her against such liability under the provisions of this 
section. 
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  5.7.6 For purposes of this Section, references to "the Company" shall include, in 
addition to the resulting entity, any constituent entity (including any constituent of a constituent) 
absorbed in a consolidation or merger with the Company which, if its separate existence had 
continued, would have had power and authority to indemnify its directors, trustees, partners, 
managers and employees or agents so that any person who is or was a director, partner, trustee, 
member, manager, employee or agent of such constituent entity, or is or was serving at the 
request of such constituent entity as a director, trustee, partner, manager, employee or agent of 
another corporation, partnership, limited liability company joint venture, trust or other enterprise, 
shall stand in the same position under the provisions of this Section 5.7 with respect to the 
resulting or surviving entity as he or she would have with respect to such constituent entity if its 
separate existence had continued. 
 
  5.7.7 For purposes of this Section, references to "other enterprises" shall include 
employee benefit plans; references to "fines" shall include any excise taxes assessed on a person 
with respect to an employee benefit plan; and references to "serving at the request of the 
Company" shall include any service as a Member, Manager, employee or agent of the Company 
which imposes duties on, or involves services by, such Member, Manager, employee, or agent 
with respect to an employee benefit plan, its participants, or beneficiaries; and a person who 
acted in good faith and in a manner he or she reasonably believed to be in the interest of the 
participants and beneficiaries of an employee benefit plan shall be deemed to have acted in a 
manner "not opposed to the best interests of the Company" as referred to in this Section 5.7. 
 
  5.7.8 The indemnification and advancement of expenses provided by, or granted 
pursuant to, this Section 5.7 shall continue as to a Person who has ceased to be a Member, 
Manager, director, employee or agent and shall inure to the benefit of the heirs, executors and 
administrators of such a person. 
 
 5.8 Managers and Members Have No Exclusive Duty to Company.  The Manager 
(which shall include each member of the Board of Directors and each officer of the Company) 
shall not be required to manage the Company as his or her sole and exclusive function and he or 
she (and any Manager or Member) may have other business interests and may engage in other 
activities in addition to those relating to the Company.  Neither the Company nor any Member 
shall have any right, by virtue of this Operating Agreement, to share or participate in such other 
investments or activities of the Manager or Member or to the income or proceeds derived 
therefrom.  No Manager nor any Member shall incur any liability to the Company or to any of 
the Members as a result of engaging in any other business or venture. 
 
 5.9 Bank Accounts.  The Manager may from time to time open bank accounts in the 
name of the Company and designate the officers as signatories thereon. 
 
 5.10 Compensation.  The Manager (which shall include each member of the Board of 
Directors and each officer of the Company) shall not receive compensation for its duties 
hereunder. 
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 5.14 Right to Rely on the Manager(s). 
 
  5.14 Any Person dealing with the Company may rely (without duty of further 
inquiry) upon a certificate signed by any Manager as to: 
 
   5.14.1  The identity of any Director, officer, Manager or any Member; 
 
   5.14.2  The existence or nonexistence of any fact or facts which constitute 
a condition precedent to acts by any Manager or which are in any other manner germane to the 
affairs of the Company; 
 
   5.14.3  The Persons who are authorized to execute and deliver any 
instrument or document of the Company; or 
 
   5.14.4  Any act or failure to act by the Company or any other matter 
whatsoever involving the Company or any Member. 
 

 
ARTICLE VI 

 
RIGHTS AND OBLIGATIONS OF MEMBERS 

 
6.1 Limitation of Liability.  Each Member's liability shall be limited as set forth in 

this Operating Agreement, the Act and other applicable law. 
 
6.2 Company Debt Liability.  A Member will not be personally liable for any debts 

or losses of the Company beyond his respective Capital Contributions except as provided in 
Section 6.6 herein or as otherwise required by law. 

 
6.3 List of Members.  Upon written request of any Member, the Manager shall 

provide a list showing the names, addresses and Membership Interests and Economic Interests of 
all Members and Economic Interest Owners. 

 
6.4 Company Books.  In accordance with Section 9.9 herein, the Managers shall 

maintain and preserve, during the term of the Company, and for five (5) years thereafter, all 
accounts, books, and other relevant Company documents.  Upon reasonable request, each 
Member and Economic Interest Owner shall have the right, during ordinary business hours, to 
inspect and copy such Company documents at the requesting Member's and Economic Interest 
Owner's expense. 

 
6.5  Priority and Return of Capital.  Except as may be expressly provided in Article 

IX, no Member or Economic Interest Owner shall have priority over any other Member or 
Economic Interest Owner, either as to the return of Capital Contributions or as to Net Profits, Net 
Losses or distributions; provided that this Section shall not apply to loans (as distinguished from 
Capital Contributions) which a Member has made to the Company. 
Liability of a Member to the Company. 
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A Member who receives the return in whole or in part of its contribution or any other 

distribution is liable to the Company only to the extent now or hereafter provided by the Act. 
 

ARTICLE VII 
 

MEETINGS OF MEMBERS 
 

7.1 Annual Meeting.  The Members of the Company shall meet annually.  The 
annual meeting of the Members shall be held at such time as shall be determined by resolution of 
the Managers, commencing with the year 2005, for the purpose of the transaction of such 
business as may come before the meeting. 

 
7.2 Special Meetings.  Special meetings of the Members, for any purpose or 

purposes, unless otherwise prescribed by statute, may be called by any Manager or by any 
Member or Members holding at least 10% of the Capital Interests. 
 

7.3 Place of Meetings.  The Members may designate any place, either within or 
outside the Commonwealth of Kentucky, as the place of meeting for any meeting of the 
Members.  If no designation is made, or if a special meeting be otherwise called, the place of 
meeting shall be the principal executive office of the Company in the Commonwealth of 
Kentucky.  
 

7.4 Notice of Meetings.  Except as provided in Section 7.5, written notice stating the 
place, day and hour of the meeting and the purpose or purposes for which the meeting is called 
shall be delivered not less than ten nor more than fifty days before the date of the meeting, either 
personally or by mail, by or at the direction of the Managers or person calling the meeting, to 
each Member entitled to vote at such meeting.  If mailed, such notice shall be deemed to be 
delivered two calendar days after being deposited in the United States mail, addressed to the 
Member at its address as it appears on the books of the Company, with postage thereon prepaid. 
 

7.5 Meeting of all Members.  If all of the Members shall meet at any time and place, 
either within or outside of the Commonwealth of Kentucky, and consent to the holding of a 
meeting at such time and place, such meeting shall be valid without call or notice, and at such 
meeting lawful action may be taken. 
 

7.6 Record Date.  For the purpose of determining Members entitled to notice of or to 
vote at any meeting of Members or any adjournment thereof, or Members entitled to receive 
payment of any distribution, or in order to make a determination of Members for any other 
purpose, the date on which notice of the meeting is mailed or the date on which the resolution 
declaring such distribution is adopted, as the case may be, shall be the record date for such 
determination of Members.  When a determination of Members entitled to vote at any meeting of 
Members has been made as provided in this Section, such determination shall apply to any 
adjournment thereof. 
 

7.7 Quorum.  Members holding a Majority Interest, represented in person or by 
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proxy, shall constitute a quorum at any meeting of Members.  In the absence of a quorum at any 
such meeting, a majority of the Membership Interests so represented may adjourn the meeting 
from time to time for a period not to exceed 60 days without further notice.  However, if the 
adjournment is for more than 60 days, or if after the adjournment a new record date is fixed for 
the adjourned meeting, a notice of the adjourned meeting shall be given to each Member of 
record entitled to vote at the meeting.  At such adjourned meeting at which a quorum shall be 
present or represented, any business may be transacted which might have been transacted at the 
meeting as originally noticed.  The Members present at a duly organized meeting may continue 
to transact business until adjournment, notwithstanding the withdrawal during such meeting of 
that number of Membership Interests whose absence would cause less than a quorum. 
 

7.8 Manner of Acting.  If a quorum is present, the affirmative vote of the Members 
holding a Majority Interest shall be the act of the Members, unless the vote of a greater or lesser 
proportion or number is otherwise required by the Act, by the Articles of Organization, or by this 
Operating Agreement.  Unless otherwise expressly provided herein or required under applicable 
law, Members who have an interest (economic or otherwise) in the outcome of any particular 
matter upon which the Members vote or consent may vote or consent upon any such matter and 
their Capital Interest, vote or consent, as the case may be, shall be counted in the determination 
of whether the requisite matter was approved by the Members. 
 

7.9 Proxies.  At all meetings of Members a Member may vote in person or by proxy 
executed in writing by the Member or by a duly authorized attorney-in-fact.  Such proxy shall be 
filed with the Managers of the Company before or at the time of the meeting.  No proxy shall be 
valid after eleven months from the date of its execution, unless otherwise provided in the proxy. 
 

7.10 Action by Members Without a Meeting.  Action required or permitted to be 
taken at a meeting of Members may be taken without a meeting if the action is evidenced by one 
or more written consents describing the action taken, signed by each Member entitled to vote and 
delivered to the Managers of the Company for inclusion in the minutes or for filing with the 
Company records.  Action taken under this Section is effective when all Members entitled to 
vote have signed the consent, unless the consent specifies a different effective date.  The record 
date for determining Members entitled to take action without a meeting shall be the date the first 
Member signs a written consent. 
 

7.11 Waiver of Notice.  When any notice is required to be given to any Member, a 
waiver thereof in writing signed by the person entitled to such notice, whether before, at, or after 
the time stated therein, shall be equivalent to the giving of such notice. 
 

ARTICLE VIII 
 

CONTRIBUTIONS TO THE COMPANY AND CAPITAL ACCOUNTS 
 

8.1 Members' Capital Contributions.  Each Member has received its Interest in 
conjunction with its acquisition of a Lot and its initial capital contribution shall be determined by 
the Company’s accountant. 
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8.2 Additional Contributions.  Members shall be required to make annual payments 
to the Company for Common area Assessments in accordance with the Declarations.  In addition 
the Members shall be required, from time to time, as approved by the Manager, to make 
payments to the Company for Special Assessments as provided in the Declarations.  All 
assessments of Members shall be treated as Capital Contributions.  The Company may 
specifically enforce any such assessment.   

 
8.3 Capital Accounts.  
 

   8.3.1 A separate Capital Account will be maintained for each Member.  Each 
Member's Capital Account will be increased or decreased as required pursuant to OCBOA and  
Subchapter K of the Code for allocation and of Net Profits and Net Losses made to each such 
Capital Account. 
  

8.3.2 In the event of a permitted sale or exchange of a Membership Interest or 
an Economic Interest in the Company, the Capital Account of the transferor shall become the 
Capital Account of the transferee to the extent it relates to the transferred Membership Interest or 
Economic Interest in accordance with Subchapter K of the Code. 

  
8.3.3 The manner in which Capital Accounts are to be maintained pursuant to 

this Section 8.3 is intended to comply with the requirements of Subchapter K of the Code and 
provided, however, that any change in the manner of maintaining Capital Accounts shall not 
materially alter the economic agreement between or among the Members. 

  
8.3.4 Upon liquidation of the Company (or any Member's Membership Interest 

or Economic Interest or Owner's Economic Interest), liquidating distributions will be made in 
accordance with the positive Capital Account balances of the Members and Economic Interest 
Owners, as determined after taking into account all Capital Account adjustments for the 
Company's taxable year during which the liquidation occurs.  Liquidation proceeds will be paid 
in accordance with Section 12.3(b).  The Company may offset damages for breach of this 
Operating Agreement by a Member or Economic Interest Owner whose interest is liquidated 
(either upon the withdrawal of the Member or the liquidation of the Company) against the 
amount otherwise distributable to such Member.  

  
8.3.5 Except as otherwise required in the Act (and subject to Section 8.1 and 

8.2), no Member or Economic Interest Owner shall have any liability to restore all or any portion 
of a deficit balance in such Member's or Economic Interest Owner's Capital Account. 
 

8.4 Withdrawal or Reduction of Members' Contributions to Capital. 
  

8.4.1 A Member shall not receive out of the Company's property any 
part of its Capital Contribution until all liabilities of the Company, except liabilities to Members 
on account of their Capital Contributions, have been paid or there remains property of the 
Company sufficient to pay them. 

 
8.4.2  A Member, irrespective of the nature of its Capital Contribution, 
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has only the right to demand and receive cash in return for its Capital Contribution. 
 

ARTICLE IX 
 

ALLOCATIONS, INCOME TAX, DISTRIBUTIONS, ELECTIONS AND REPORTS 
 

9.1 Allocations of Profits and Losses from Operations.  The Net Profits and Net 
Losses of the Company for each fiscal year will be allocated in accordance with each Members' 
Membership Interest.  Not withstanding the previous sentence, if there are special allocations of 
net Profits and Net Losses of the Company for each fiscal year such Net Profits and Net Losses 
shall be allocated in accordance with OCBOA and  Subchapter K of the Code. 
 

9.2 Special Allocations to Capital Accounts and Certain Other Income Tax 
Allocations.  Notwithstanding Section 9.1 hereof, special allocations to Capital Accounts and 
certain other income tax allocations shall be allocated to each Member in accordance with 
Subchapter K of the code and OCBOA. 
 

9.3 Distributions.  Except as required by Section 8.3, all distributions of 
Distributable Cash shall be made to the Members in accordance with their Membership Interest. 
 

9.4 Limitation On Distributions.  No distribution shall be declared and paid unless, 
after the distribution is made, the assets of the Company, valued at fair market value, are in 
excess of all liabilities of the Company, except liabilities to Members on account of their 
contributions. 
 

9.5 Accounting Principles.  The profits and losses of the Company shall be 
determined in accordance with OCBOA applied on a consistent basis.  It is intended that the 
Company will elect those accounting methods which provide the Company with the greatest tax 
benefits. 
 

9.6 Interest On and Return of Capital Contributions.  No Member shall be 
entitled to interest on its Capital Contribution or to return of its Capital Contribution, except as 
otherwise specifically provided for herein. 
 

9.7 Loans to Company.  Nothing in this Operating Agreement shall prevent any 
Member or Manager from making secured or unsecured loans to the Company by agreement 
with the Company. 
 

9.8  Accounting Period.  The Company's accounting period shall be January 1 to 
December 31.  
 

9.9 Records, Audits and Reports.  At the expense of the Company, the Manager 
shall maintain records and accounts of all operations and expenditures of the Company.  At a 
minimum the Company shall keep at its principal place of business the following records: 
 

9.9.1  A current list of the full name and last known business, residence, or 
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mailing address of each Member, Economic Interest Owner, Manager and Officer, both past and 
present; 

  
9.9.2 A copy of the Articles of Organization of the Company and all 

amendments thereto, together with executed copies of any powers of attorney pursuant to which 
any amendment has been executed; 

   
9.9.3 Copies of the Company's federal, state, and local income tax returns and 

reports, if any, for the four most recent years; 
   
9.9.4 Copies of the Company's currently effective written Operating Agreement 

and copies of any writings required with respect to the Members contributions, obligations to 
make additional contributions, and rights to distributions. 

   
9.9.5 Copies of any financial statements of the Company for the three most 

recent years; 
   
9.9.6 Minutes of every annual, special meeting and court-ordered meeting; 
   
9.9.7 Any written consents obtained from Members for actions taken by 

Members without a meeting. 
 

9.10 Returns and Other Elections.  The Manager shall cause the preparation and 
timely filing of all tax returns required to be filed by the Company pursuant to the Code and all 
other tax returns deemed necessary and required in each jurisdiction in which the Company does 
business.  Copies of such returns, or pertinent information therefrom, shall be furnished to the 
Members within a reasonable time after the end of the Company's fiscal year. 
 

All elections permitted to be made by the Company under federal or state laws shall be 
made by the Manager in his sole discretion, provided that the Manager shall make any tax 
election requested by Member owning a Majority Interest. 

 
ARTICLE X 

 
TRANSFERABILITY 

 
10.1 General.  A Member or an Economic Interest Owner shall only be permitted to 

transfer its Membership Interest or Economic Interest to a non-member in the event it is done 
with the sale or transfer of a Lot.  Except as provided in the previous sentence, neither a Member 
nor an Economic Interest Owner shall have the right to: 

 
   10.1.1 sell, assign, transfer, exchange or otherwise transfer for consideration, 
(collectively, "sell" or "sale"); or, 
  

10.1.2 gift, bequeath or otherwise transfer for no consideration, whether or not by 
operation of law, (collectively "gift"), all or any part of its Membership Interest or Economic 
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Interest, except as otherwise provided herein. 
 

Each Member and Economic Interest Owner hereby acknowledges the reasonableness of 
the restrictions on sale and gift of Membership Interests and Economic Interests imposed by this 
Operating Agreement in view of the Company purposes and the relationship of the Members and 
Economic Interest Owners.  Accordingly, the restrictions on sale and gift contained herein shall 
be specifically enforceable.  In the event that any Member or Economic Interest Owner pledges 
or otherwise encumbers any of its Membership Interest or Economic Interest as security for 
repayment of a liability, any such pledge or hypothecation shall be made pursuant to a pledge or 
hypothecation agreement that requires the pledgee or secured party to be bound by all the terms 
and conditions of this Operating Agreement. 

 
10.2 Restriction on Withdrawal.  No Member shall have the right or power to 

voluntarily withdraw including, but not limited to resignation or retirement from Membership 
from and cease to be a Member in the Company, in any manner whatsoever except in the event 
such Member is transferring its Lot.  Any purported voluntary withdrawal in violation of this 
Agreement shall be void and ineffectual and shall not operate as a voluntary withdrawal from 
and cessation of Membership in the Company. 
 

10.3 Assignee as Member.  Notwithstanding anything contained herein to the 
contrary, no assignee of all or any part of the Membership Interests of an Member shall become a 
Member unless (i) the assignee is acquiring the assignor’s Lot; (ii) the assignor has stated such 
intention in the instrument of assignment, and (iii) the assignee has signed all necessary 
documents to adopt this Operating Agreement.  If an assignee is not admitted as a Member, such 
assignee shall only have such rights as are assigned to it in the Distributions and Allocations to 
which the assignor would have been entitled.  No assignment of Membership Interests, whether 
or not such assignee is to be admitted as a Member, shall be effected, unless the assignee has 
executed an instrument satisfactory in form and substance to the other Members, whereby such 
assignee accepts and agrees to be bound by all of the terms and provisions of this Agreement.  At 
the time of assignment of any Membership Interests, the Company may require the payment of 
sum to reimburse it or advance it funds for the payment of any reasonable expenses, including 
attorney fees, in connection with such assignment. 
 

10.4 Effect of Transfer. 
 

10.4.1  Any permitted transfer of all or any portion of a Member's Membership 
Interests in the Company consented to hereunder by all of the other Members shall take effect on 
the first day of the month following receipt by said Member of  written notice of the consent of 
the Members holding a Majority Interest to the transfer.  Any transferee of Membership Interests 
in the Company shall take subject to the restrictions on transfer imposed by this Agreement. 

  
10.4.2 Upon any attempted transfer of a Member's Membership Interests in the 

Company in violation of this Agreement, the purported transferee shall not be entitled to vote on 
matters coming before the Members, to participate in the management of the business and affairs 
of the Company, to become a Member, to act as an agent of the Company, to receive any share 
of profits or other compensation by way of income and the return contributions to which the 



23 

transferor of such Membership Interests in the Company would otherwise be entitled, or have 
any other rights in or with respect to the Membership Interests. 

 
ARTICLE XI 

 
ADDITIONAL MEMBERS 

 
From the date of the formation of the Company, any Person or Entity that acquires a Lot 

shall become a Member in this Company either by the issuance by the Company of Membership 
Interests, or as a transferee of a Member's Membership Interest or any portion thereof in 
association with the acquisition of such Member’s Lot, subject to the terms and conditions of this 
Operating Agreement.  No new Members shall be entitled to any retroactive allocation of losses, 
income or expense deductions incurred by the Company.  The Manager may, at his option, at the 
time a Member is admitted, close the Company books (as though the Company's tax year had 
ended) or make pro rata allocations of loss, income and expense deductions to a new Member for 
that portion of the Company's tax year in which a Member was admitted in accordance with the 
provisions of Subchapter K of the Code. 

 
ARTICLE XII 

 
DISSOLUTION AND TERMINATION 

 
12.1 Dissolution. 
 

12.1.1  The Company shall be dissolved upon the occurrence of any of the 
following events: 
  

 12.1.1.1 by the unanimous vote of the Members;  
 

12.1.1.2   upon the entry of a decree of judicial dissolution to 
KRS 275.290; 

 
12.1.1.3  upon the filing of a certificate of dissolution  

pursuant to KRS 275.295(1),(2) or (3); or 
 

12.1.1.4  upon the release of all of the Lots from the  
Declarations. 

  
12.1.2 As soon as possible following the occurrence of any of the events 

specified in this Section 12.1 effecting the dissolution of the Company, the appropriate 
representative of the Company shall execute a certificate of dissolution in such form as shall be 
prescribed by the Secretary of State that includes the name of the Company and the effective date 
of its dissolution, and file same with the Secretary of State's office. 

 
12.2 Effect of Filing of Certificate of Dissolution.  Upon the filing by the 

Secretary of State of a certificate of dissolution, the Company shall continue its existence until 
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the winding up of its affairs is completed. 
 

12.3 Winding Up, Liquidation and Distribution of Assets. 
 

12.3.1  Upon dissolution, an accounting shall be made by the Company's 
independent accountants of the accounts of the Company and of the Company's assets, liabilities 
and operations, from the date of the last previous accounting until the date of dissolution.  The 
Manager(s) shall immediately proceed to wind up the affairs of the Company, unless the 
remaining Members, by an affirmative vote of the remaining Members holding at least three-
quarters of the Membership Interests, direct the managers to continue the business of the 
Company for a period in order to maximize its value as a going concern for eventual sale. 

 
12.3.2  If the Company is dissolved and its affairs are to be wound up, the 

Manager(s) shall: 
   

12.3.2.1 Sell or otherwise liquidate all of the Company's 
assets as promptly as practicable (except to the extent the Manager(s) may determine to 
distribute any assets to the Members in kind), 

   
12.3.2.2 Allocate any Net Profit or Net Loss resulting from 

such sales to the Members' and Economic Interest Owners' Capital Accounts in accordance with 
Article IX hereof, 

   
12.3.2.3 Discharge all liabilities of the Company, including 

liabilities to Members and Economic Interest Owners who are also creditors, to the extent 
otherwise permitted by law, other than liabilities to Members and Economic Interest Owners for 
distributions and the return of capital, and establish such Reserves as may be reasonably 
necessary to provide for contingent liabilities of the Company (for purposes of determining the 
Capital Accounts of the Members and Economic Interest Owners, the amounts of such Reserves 
shall be deemed to be an expense of the Company), 

   
12.3.2.4 Distribute the remaining assets in the following 

order: 
      
12.3.2.4.1 If any assets of the Company are to be 

distributed in kind, the net fair market value of such assets as of the date of dissolution shall be 
determined by independent appraisal or by agreement of the Members.  Such assets shall be 
deemed to have been sold as of the date of dissolution for their fair market value, and the Capital 
Accounts of the Members and Economic Interest Owners shall be adjusted pursuant to the 
provisions of Article IX and Section 8.3 of this Operating Agreement to reflect such deemed 
sale. 

12.3.2.4.2 The positive balance (if any) of each 
Member's and Economic Interest Owners's Capital Account (as determined after taking into 
account all Capital Account adjustments for the Company's taxable year during which the 
liquidation occurs) shall be distributed to the Members, either in cash or in kind, as determined 
by the Manager(s), with any assets distributed in kind being valued for this purpose at their fair 
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market value.  Any such distributions to the Members in respect of their Capital Accounts shall 
be made in accordance with the time requirements set forth in Subchapter K of the Code. 

  
12.3.2.5 Notwithstanding anything to the contrary in this 

Operating Agreement, upon a liquidation within the meaning of Subchapter K of the Code of the 
Treasury Regulations, if any Member has a Deficit Capital Account (after giving effect to all 
contributions, distributions, allocations and other Capital Account adjustments for all taxable 
years, including the year during which such liquidation occurs), such Member shall have no 
obligation to make any Capital Contribution, and the negative balance of such Member's Capital 
Account shall not be considered a debt owed by such Member to the Company or to any other 
Person for any purpose whatsoever. 

 
12.3.2.6 Upon completion of the winding up, liquidation and 

distribution of the assets, the Company shall be deemed terminated. 
  

12.3.2.7 The Manager(s) shall comply with any applicable 
requirements of applicable law pertaining to the winding up of the affairs of the Company and 
the final distribution of its assets. 

 
12.4 Return of Contribution Nonrecourse to Other Members.  Except as provided 

by law or as expressly provided in this Operating Agreement, upon dissolution, each Member 
shall look solely to the assets of the Company for the return of its Capital Contribution.  If the 
Company property remaining after the payment or discharge of the debts and liabilities of the 
Company is insufficient to return the cash contribution of one or more Members, such Member 
or Members shall have no recourse against any other Member. 

 
ARTICLE XIII 

 
MISCELLANEOUS PROVISIONS 

 
13.1 Notices.  Any notice, demand, or communication required or permitted to be 

given by any provision of this Operating Agreement shall be deemed to have been sufficiently 
given or served for all purposes if delivered personally to the party or to an executive officer of 
the party to whom the same is directed or, if sent by registered or certified mail, postage and 
charges prepaid, addressed to the Member's or Company's address, as appropriate, which is set 
forth in this Operating Agreement.  Except as otherwise provided herein, any such notice shall be 
deemed to be given three business days after the date on which the same was deposited in a 
regularly maintained receptacle for the deposit of United States mail, addressed and sent as 
aforesaid. 
 

13.2 Books of Account and Records.  Proper and complete records and books of 
account shall be kept or shall be caused to be kept by the Managers in which shall be entered 
fully and accurately all transactions and other matters relating to the Company's business in such 
detail and completeness as is customary and usual for businesses of the type engaged in by the 
Company.  Such books and records shall be maintained as provided in Section 9.9.  The books 
and records shall be at all times be maintained at the principal executive office of the Company 
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and shall be open to the reasonable inspection and examination of the Members Economic 
Interest Owner's or their duly authorized representatives during reasonable business hours. 
 

13.3 Application of Kentucky Law.  This Operating Agreement, and the application 
of interpretation hereof, shall be governed exclusively by its terms and by the laws of the 
Commonwealth of Kentucky, and specifically the Limited Liability Companies Act. 
 

13.4 Waiver of Action for Partition.  Each Member and Economic Interest Owner 
irrevocably waives during the term of the Company any right that it may have to maintain any 
action for partition with respect to the property of the Company. 
 

13.5 Amendments.  This Operating Agreement may not be amended except by the 
unanimous written agreement of all of the Members. 
 

13.6 Execution of Additional Instruments.  Each Member hereby agrees to execute 
such other and further statements of interest and holdings, designations, powers of attorney and 
other instruments necessary to comply with any laws, rules or regulations. 
 

13.7 Construction.  Whenever the singular number is used in this Operating 
Agreement and when required by the context, the same shall include the plural and vice versa, 
and the masculine gender shall include the feminine and neuter genders and vice versa. 
 

13.8 Headings and Pronouns.  The headings in this Operating Agreement are inserted 
for convenience only and are in no way intended to describe, interpret, define, or limit the scope, 
extent or intent of this Operating Agreement or any provision hereof.  All pronouns and only 
variations thereof shall be deemed to refer to masculine, feminine, or neuter, singular or plural as 
the identity of the Person or Persons may require. 
 

13.9 Waivers.  The failure of any party to seek redress for violation of or to insist upon 
the strict performance of any covenant or condition of this Operating Agreement shall not 
prevent a subsequent act, which would have originally constituted a violation, from having the 
effect of an original violation. 
 

13.10 Rights and Remedies Cumulative.  The rights and remedies provided by this 
Operating Agreement are cumulative and the use of any one right or remedy by any party shall 
not preclude or waive the right to use any or all other remedies.  Said rights and remedies are 
given in addition to any other rights the parties may have by law, statute, ordinance or otherwise. 
 

13.11 Severability.  If any provision of this Operating Agreement or the application 
thereof to any person or circumstance shall be invalid, illegal or unenforceable to any extent, the 
remainder of this Operating Agreement and the application there of shall not be affected and 
shall be enforceable to the fullest extent permitted by law. 
 

13.2 Heirs, Successors and Assigns.  Each and all of the covenants, terms, provisions 
and agreements herein contained shall be binding upon and inure to the benefit of the parties 
hereto and, to the extent permitted by this Operating Agreement, their respective heirs, legal 
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representatives, successors and assigns. 
 

13.3 Creditors.  None of the provisions of this Operating Agreement shall be for the 
benefit of or enforceable by any creditors of the Company. 
 

13.4 Counterparts.  This Operating Agreement may be executed in counterparts, each 
of which shall be deemed an original but all of which shall constitute one and the same 
instrument. 
 

13.5 Rule Against Perpetuities.  The parties hereto intend that the Rule Against 
Perpetuities (and any similar rule of law) not be applicable to any provisions of this Operating 
Agreement.  However, notwithstanding anything to the contrary in this Operating Agreement, if 
any provision in this Operating Agreement would be invalid or unenforceable because of the 
Rule Against Perpetuities or any similar rule of law but for this Section 13.15, the parties hereto 
hereby agree that any future interest which is created pursuant to said provision shall cease if it is 
not vested within twenty-one years after the death of the survivor of the group composed of (all 
who are currently Members) and their issue who are living on the date of this Operating 
Agreement and their issue, if any, who are living on the effective date of this Operating 
Agreement. 
 

13.6 Investment Representations.  The undersigned Members and Economic Interest 
Owners, if any, understand (1) that the Membership Interests and Economic Interests evidenced 
by this Operating Agreement have not been registered under the Securities Act of 1933, 
Kentucky securities laws or any other state securities laws (the "Securities Acts") because the 
Company is issuing these Membership Interests and Economic Interests in reliance upon the 
exemptions from the registrations requirements of the Securities Acts providing for issuance of 
securities not involving a public offering, (2) that the Company has relied upon the fact that the 
Membership Interests and Economic Interests are to be held by each Member for investment, and 
(3) that exemption from registrations under the Securities Acts would not be available if the 
Membership Interests and Economic Interests were acquired by a Member with a view to 
distribution. 
 

Accordingly, each Member and Economic Interest Owner hereby confirms to the 
Company that such Member and Economic Interest Owner is acquiring the Membership Interests 
and Economic Interests for such own Member's and Economic Interest Owner's account, for 
investment and not with a view to the resale or distribution thereof.  Each Member and 
Economic Interest Owner agrees not to transfer, sell or offer for sale any of portion of the 
Membership Interests or Economic Interests unless there is an effective registration or other 
qualification relating thereto under the Securities Act of 1933 and under any applicable state 
securities laws or unless the holder of Membership Interests or Economic Interests delivers to the 
Company an opinion of counsel, satisfactory to the Company, that such registration or other 
qualification under such Act and applicable state securities laws is not required in connection 
with such transfer, offer or sale.  Each Member and Economic Interest Owner understands that 
the Company is under no obligation to register the Membership Interests or Economic Interests 
or to assist such Member or Economic Interest Owner in complying with any exemption from 
registration under the Acts if such Member or Economic Interest Owner should at a later date, 
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wish to dispose of the Membership Interest or Economic Interest.  Furthermore, each Member 
realizes that the Membership Interests and Economic Interests are unlikely to qualify for 
disposition under Rule 144 of the Securities and Exchange Commission unless such Member is 
not an "affiliate" of the Company and the Membership Interest or Economic Interest has been 
beneficially owned and fully paid for by such Member or Economic Interest Owner for at least 
three years. 
 

Prior to acquiring the Membership Interests and Economic Interests, each Member and 
Economic Interest Owner has made an investigation of the Company and its business and have 
had made available to each such Member and Economic Interest Owner all information with 
respect thereto which such Member needed to make an informed decision to acquire the 
Membership Interest or Economic Interest.  Each Member and Economic Interest Owner 
considers herself, himself or itself to be a person possessing experience and sophistication as an 
investor which are adequate for the evaluation of the merits and risks of such Member's or 
Economic Interest Owner's investment in the Membership Interest or Economic Interest. 
 

13.17 Certain Transactions.  
 

13.17.1 The Company may enter into a contract, action, or transaction 
between the Company and one or more of its Members, or Manager or their spouse or any lineal 
descendant (including adoptive children) or between the Company and any other Person in 
which one or more of its Members, or Managers or their spouse or any lineal descendant 
(including adoptive children) are directors, trustees, managers or officers, or have a financial or 
personal interest, only if either of the following apply: 

 
13.17.1.1  The material facts as to his, her or their relationship or 

interest and as to the contract, action, or transaction are disclosed or are known to the Members 
and Members authorize the contract, action, or transaction by the affirmative vote of a majority 
of the disinterested Members, even though the disinterested Members constitute less than a 
quorum of the Members; or 

 
    13.17.1.2 The contract, action, or transaction is on terms no less 
favorable than those which could be obtained in an arm's-length transaction with a Person who is 
not an affiliate of the Company. 
 

13.17.2  Interested Members may be counted in determining the presence 
of a quorum at a meeting of the Members that authorizes the contract, action, or transaction. 

 
13.17.3  By the affirmative vote of a majority of the Members, and 

irrespective of any financial or personal interest of any of them, the Members shall have 
authority to establish reasonable compensation, which may include pension, disability, and death 
benefits, for services to the Company by Managers. 
 

13.17.4  For purposes of division (a) of this Section 13.17, a Manager is 
not an interested Manager solely because the subject of the contract, action, or transaction may 
involve or affect a change in control of the Company or his continuation in office as a Manager 
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of the Company. 
 
   13.17.5 One or more interested Members may participate in or vote at a 
meeting of the Members that authorizes any contract, action, or transaction under this Section 
13.17. 
 

13.18 Conflict Between Documents.  It is the intent of the parties hereto that this 
Operating Agreement and the Declarations shall be read as consistent, but in the event of an 
actual conflict between this Operating Agreement and the Declarations the Declarations shall 
govern any dispute. 
 

[SIGNATURE PAGE IMMEDIATELY FOLLOWS] 
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CERTIFICATE 

 
The undersigned hereby agree, acknowledge and certify that the foregoing Operating 

Agreement, consisting of 29 pages, excluding this certification page and the Exhibits, constitutes 
the Operating Agreement of VILLAGE TERRACE COMMUNITY ASSOCIATION, LLC, 
executed on ______________, 2005. 

 
 

VILLAGE TERRACE COMMUNITY 
ASSOCIATION, LLC, a Kentucky Limited  
Liability Company 
 
BY: _____________________________________ 

             ____________________________________ 
             ____________________________________ 
 
     MEMBER: 
 

VILLAGE TERRACE DEVELOPMENT COMPANY, 
LLC, a Kentucky Limited  
Liability Company 
 

     BY:  TRIANGLE DESIGN GROUP, INC. 
      MANAGER, BY AND THROUGH 
 
       
             
      Philip Drees, President 
 
























